The Church of Scotland

Law Department

Charity Law update March 2025

Further to the enactment of the Charities (Regulation and Administration) (Scotland) Act 2023 a
number of changes were made to charity law in Scotland. As a Designated Religious Charity some of
the changes! do not apply to the Church of Scotland (5C011353) or any of its component elements
because it is recognised that the Church of Scotland has internal structures which offer an acceptable
degree of self-regulation.

The first changes took effect from 1 April 2024 and 1 October 2024. The Office of the Scottish Charity
Regulator (OSCR) is working with the Scottish Government to define the exact dates when the
remaining changes will come into force but it is anticipated that some of the changes will take effect
in Summer 2025 and the final changes will be effective at the end of 2025.

The 2025 changes relate to the provision of information about trustees and the publication of trustees’
names on the Scottish Charity Register. It is important that all trustees are made aware of this change
and that you take steps to ensure that the required information can be provided to OSCR at the
appropriate time.

Changes relevant to the Church of Scotland

FROM 1 APRIL 2024

e Removing charities which fail to submit accounts

OSCR now have the power to remove charities from the Scottish Charity Register if they have
failed to submit accounts on time and failed to engage with OSCR about putting this breach
of trustee duties right. OSCR have agreed that they will notify the Law Department if any
Church of Scotland charities are at risk of removal and we will work with the trustees of those
charities to ensure that the difficulty preventing the submission of accounts is resolved. Any
congregation unable to submit accounts on time should contact OSCR and the Stewardship
and Finance Department, at sfadmin@churchofscotland.org.uk as soon as possible.

e Charities are no longer required to give OSCR 42 days’ notice of changes which require OSCR
consent e.g. change of name.
Although charities are still required to obtain OSCR consent to make certain changes to the
charity including change of name, the 42-day notice period is no longer required. The Law
Department is responsible for obtaining OSCR consent for these changes and you should
continue to provide the appropriate paperwork to the Law Department at least 28 days prior
to the date you wish the change to take effect.

1 e.g. automatic disqualification of charity trustees in certain specific circumstances.
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FROM 1 OCTOBER 2024

e Searchable record of persons removed from the Scottish Charity Register
Any person who has been removed from being concerned in the management and control of
a charity by the Court of Session is entered into the Record of Removed Persons. Those
individuals are disqualified from acting as a charity trustee in Scotland although, as the Church
is a Designated Religious Charity, the disqualification rules do not apply and individuals may
still act as a charity trustee in the Church of Scotland. Despite this, it is recommended that
congregations carry out due diligence and check the Record of Removed Persons prior to

appointing anyone as a trustee and regularly review disqualification criteria against existing
trustees. Please contact the Law Department, at LAWDEPT@churchofscotland.org.uk for
advice and assistance where either prospective or existing trustees fail to meet the
disqualification criteria.

Whilst the disqualification rules do not apply to the Church as a Designated Religious Charity,
HMRC apply a separate “fit and proper person test” for charity trustees. If they considered
one or more of the trustees was not a fit and proper person they could withhold tax benefits
for the charity, e.g. gift aid. For HMRC it is likely that their concerns would relate to evidence
of dishonesty e.g. fraud and embezzlement although this remains untested in the Church of
Scotland. It is important that those charged with trusteeship duties in congregations are
suitable to hold these roles, so that they do not present a financial or reputational risk to the
congregation or the wider Church.

FROM SUMMER 2025

e Providing trustee details to OSCR
Charities will be required to record, keep up to date and inform OSCR of the following
identifying details of all trustees:
e First and last name and “known as” name
e Personal contact address
e Personal contact email address
e Personal telephone number
e Date of Birth
e Date of taking on the trustee role and date of ceasing to be a trustee (if applicable)
e Whether an exemption from name publication has been requested or granted?

From Summer 2025 the OSCR online portal will be updated to allow the registered charity
users® for each congregation to add trustees, remove trustees and maintain the required
details of all trustees.

Z Trustees can apply to OSCR for an exemption from name publication where the inclusion of the information
is likely to jeopardise the safety or security of any person or premises. Where a trustee requires exemption
across multiple charities these must be requested separately

3 The individuals in the charity who can log into OSCR online to submit accounts and make certain changes
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FROM END 2025

e Publication of all trustees’ names
From the end of 2025 OSCR will publish on the public Charity Register the first and last names
of all trustees for all registered charities. The charity must ensure that trustees understand
that their names will appear on the public Charity Register. This will apply to all trustees listed
in the annual accounts for the year.

e Publication of all charity accounts
From the end of 2025 OSCR will publish all annual return documents received from charities
on a 5-year rolling history basis. Charities must submit a set of accounts containing: -
e Trustees annual report
e Annual Accounts
e External Scrutiny report

Itis important to note that OSCR will publish these documents without redaction, and with no changes
to format or content. The charity must ensure that all documents:

e comply with GDPR
e comply with any approved exemptions from publication of name and address details
e are complete, accurate and accessible

Trustees must carefully consider what information is included with the annual accounts and for
security reasons may wish to change to typed or digital signatures rather than including handwritten
signatures of signing trustees.

A style privacy notice is attached to this guidance and should be completed by congregations and
provided to all trustees prior to collecting trustees’ personal data and sharing it with OSCR.

If annual reports contain any personal data relating to individuals (other than the inclusion of the
names of the congregational charity trustees), their consent should be obtained prior to providing a
copy of the report to OSCR. If you are unsure about any aspect of what may be required to comply
with data protection obligations, advice can be obtained from the Church’s Data Protection Officer, at
privacy@churchofscotland.org.uk
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